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01. The Energy Charter Treaty (“ECT”) 
 
 Established in the 1990s, the Energy Charter Treaty (“ECT”  or “Treaty”) 

provides for a multilateral framework for energy cooperation, offering 
investment protections and providing for recourse to international arbitration 
in the event of breaches of investment protection obligations. 
Since 2017, Contracting Parties have engaged in negotiations to revise the 
Treaty text to align with the climate goals set forth in the Paris Agreement. 
In this context, a preliminary agreement was reached in June 2022, largely 
based on proposals advanced by the EU to harmonise the ECT with its 
European Green Dealagenda. 
The process encountered delays due to disagreements among EU Member 
States on whether to continue modernisation or withdraw from the Treaty. 
This impasse was resolved in early 2024 when the European Commission 
urged Member States not to block the reform of ECT,1 which was 
subsequently approved by the EU Council on May 30, 20242. 
On December 3, 2024, after fifteen rounds of negotiations, the Energy 
Charter Conference officially approved the “modernised” version of the 
ETC, marking the conclusion of a multi-year reform process3. 
The new version of the ETC aims to enhance commitments to energy 
transition and climate action by expanding protections to essential 
technologies and reaffirming sovereign rights of Contracting Parties to 
regulate in areas such as climate change mitigation and adaptation. 
The Parties also reaffirmed their commitments under the United 
NationsFramework Convention on Climate Change (“UNFCCC”) and the 
2015 Paris Agreement. 

 1 Proposal for a council decision on the position to be taken on behalf of the european union 
in the energy charter conference. 

 2 Press release - may 30, 2024. 
 3 Press release - december 3, 2024. 
  

02. The main changes 
 
 The modernised text of the ECT introduces significant revisions to its 

substantive clauses affecting, inter alia, its scope, investment protection and 
related dispute resolution mechanisms4. 
Below are some of the main changes: 
• The definition of “Economic activity in the energy sector”- i.e., 

commercial activities and energy funds covered by the Treaty - has been 
broadened to include emerging technologies, such as carbon capture 
and storage. At the same time, the list of covered activities has been 
significantly narrowed, excluding references to the exploration and 
extraction of certain fossil fuels; 

• Likewise, the definition of “Energy Materials and Products”  has been 
revised to exclude certain fossil fuels5 while incorporating hydrogen and 
specific synthetic fuels; 

• Investments: To qualify for protection under the Treaty, an investment 
must be made or acquired in accordance with the applicable laws of the 
host Contracting Party and exhibit specific characteristics, including 

https://www.legance.com/the-modernisation-of-the-energy-charter-treaty/#_ftn1
https://www.legance.com/the-modernisation-of-the-energy-charter-treaty/#_ftn2
https://www.legance.com/the-modernisation-of-the-energy-charter-treaty/#_ftn3
https://data.consilium.europa.eu/doc/document/ST-7234-2024-INIT/en/pdf
https://data.consilium.europa.eu/doc/document/ST-7234-2024-INIT/en/pdf
https://data.consilium.europa.eu/doc/document/ST-7234-2024-INIT/en/pdf
https://www.consilium.europa.eu/en/press/press-releases/2024/05/30/energy-charter-treaty-council-gives-final-green-light-to-eu-s-withdrawal/
https://www.energycharter.org/media/news/article/the-energy-charter-conference-adopts-decisions-on-the-modernisation-of-the-energy-charter-treaty/?tx_news_pi1%5bcontroller%5d=News&tx_news_pi1%5baction%5d=detail&cHash=2700d60aa897f2964e644c9e66a97028
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commitment of capital, an expectation of profit, a certain duration and 
risk-taking; 

• Investment in fossil fuels: Investments made within the EU and its Member 
States before September 3, 2025 will be gradually excluded from the 
Treaty protection for certain energy materials and activities6. This 
exclusion will take effect ten years after the entry into force of the 
amendments approved on December 3, 2024, and in any case no later 
than December 31, 2040; 

• Fair and Equitable Treatment (“FET”): To increase legal certainty, the 
clause now specifies a list of measures that constitute violations of the 
FET standard, including violation of investors’ legitimate expectations and 
the circumstances under which these expectations are considered 
relevant for this purpose7;  

• Direct and Indirect Expropriation: The revised provisions (a) clarify the 
concept of “Direct Expropriation” and, (b) introduces a definition of 
“ Indirect Expropriation” along with a list of factors that must be considered 
to determine the existence of indirect expropriation in the specific case. 
Notably, non- discriminatory measures taken to protect legitimate policy 
objectives, such as public health, safety and the environment, and climate 
change mitigation and adaptation, are expressly excluded from 
constituting indirect expropriation8;  

• Right to Regulate: A new stand-alone article reaffirms the right of 
Contracting Parties to regulate within their territories for legitimate public 
policy objectives, such as environmental protection, as well as climate 
change mitigation and adaptation, public health, safety, and public 
morality9;  

• Sustainable development: New provisions clarify and strengthen the 
environmental impact assessment requirements for energy investment 
projects, ensuring alignment with the laws and regulations of Contracting 
Parties, ensuring a higher level of environmental protection and broader 
public participation. The Contracting Parties reaffirmed their commitment 
to the clean energy transition, the promotion of low- carbon technologies 
in energy trade and investment, and cooperation in the implementation of 
climate change-related policies where appropriate. 

• With respect to the dispute resolution mechanism, the following 
amendments are noteworthy: 
• Transparency: Enhanced transparency in State-to-State disputes is 

mandated by ensuring public availability of procedural documents and 
enabling public access to hearings. Investor-State disputes will apply the 
UNCITRAL Rules on Transparency in treaty-based arbitration, with 
additional transparency measures provided under the ECT; 

• Frivolous Claims: To improve the efficiency of arbitration proceedings and 
reduce litigation costs, mechanisms have been introduced to summarily 
dismiss (i) claims manifestly lacking legal or jurisdictional merit and (ii) 
claims that are legally unfounded on the merits. A specific provision also 
addresses the dismissal of claims arising from the restructuring of 
investments for instrumental purposes10;  

• Third-Party Funding: Both disputing parties are now required to disclose 
the existence of any third-party funding for arbitration proceedings; 

• Security for Costs: A new provision enables a Contracting Party to require 
claimants to provide security for costs in certain circumstances, such as 
when there is a risk of non-compliance with an adverse costs order11;  

• Intra-EU Disputes: Arbitration between EU Member States is excluded, in 
alignment with the case law of Court of Justice of the European Union12;  
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• Sustainable Development Disputes: A dedicated mechanism is 
established for disputes between Contracting Parties concerning the 
interpretation and application of the new sustainable development 
provisions. This mechanism includes the possibility of referring the matter 
to a conciliator13. 

 4 For a deeper look at the changes made to the original text of the Treaty, see the documents 
titled "Amendments to the ECT as set out in Conference decision CCDEC202412"  and 
"Amendments and changes to the Annexes to the ECT as set out in the Conference decision 
CCDEC202413,"  both published on December 3, 2024 (see Press Release-December 3, 
2024).  

 5 Sec. A, amendments to Annex ni. 

 6 Sec. B, para. 1(a), Amendments to Annex NI. 

 7 Article 10. 

 8 Article 13. 

 9 Article 16. 

 10 Article 27. 

 11 Article 28. 

 12 Inter se declaration - june 26, 2024. 

 13 Articles 19 and 19a. 
  

03. The entry into force and sunset clause 
 
 The amendments to the Treaty will provisionally enter into force on 

September 3, 2025, unless Contracting Parties decide otherwise. Formal 
ratification will, however, require the approval of at least three-fourths of the 
signatory States. 
The modernisation process unfolds against the backdrop of several 
withdrawals by Contracting Parties, including EU Member States (notably 
Italy), the EU itself and Euratom. The United Kingdom has also recently 
notified its intent to withdraw. 
Italy denounced the Treaty in 2016. However, by virtue of the so-called 
“sunset clause” of Article 47 of the ETC, which provides for the survival of 
Treaty protections for investments made prior to the withdrawal for a period 
of twenty years, it can be argued that Italy might remain obligated to provide 
protection for investments made before that date until January 1, 2036. 
As a non-Contracting Party, Italy no longer participates in the Treaty’s 
interpretation and revision. The ECT does not explicitly determine whether 
the “old” or the “modernised” version will apply to withdrawn states under 
the sunset clause. 
Despite this backsliding, the ECT continues to have a significant importance, 
particularly for investors from non-EU States, including Azerbaijan, Japan, 
Kazakhstan, Turkey and Ukraine. 

  

04. Conclusion 
 
 The modernisation of the Treaty represents a significant development, albeit 

questions persist about the future application of its provisions, particularly in 
relation to the sunset clause. Its implementation will undoubtedly continue to 
spark legal and arbitral discourse, especially in the context of energy 
transition and investment security in the energy sector. 

https://www.energycharter.org/media/news/article/the-energy-charter-conference-adopts-decisions-on-the-modernisation-of-the-energy-charter-treaty/?tx_news_pi1%5bcontroller%5d=News&tx_news_pi1%5baction%5d=detail&cHash=2700d60aa897f2964e644c9e66a97028
https://www.energycharter.org/media/news/article/the-energy-charter-conference-adopts-decisions-on-the-modernisation-of-the-energy-charter-treaty/?tx_news_pi1%5bcontroller%5d=News&tx_news_pi1%5baction%5d=detail&cHash=2700d60aa897f2964e644c9e66a97028
https://www.energycharter.org/media/news/article/the-energy-charter-conference-adopts-decisions-on-the-modernisation-of-the-energy-charter-treaty/?tx_news_pi1%5bcontroller%5d=News&tx_news_pi1%5baction%5d=detail&cHash=2700d60aa897f2964e644c9e66a97028
https://energy.ec.europa.eu/publications/declaration-legal-consequences-judgment-court-justice-komstroy-and-common-understanding-non_en
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Alice 
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 +39 06.93.18.271 
 aastore@legance.it 
  
   

Contacts Milano 
Via Broletto, 20  
20121 
T +39 02 89 63 071   
 
Roma  
Via di San Nicola da Tolentino, 67 
00187 
T +39 06 93 18 271  
 
Londra  
Aldermary House,  
10 – 15 Queen Street 
EC4N 1TX 
T +44 (0)20 70742211  
 
info@legance.it | www.legance.it 

   

The firm Legance is an independent Italian law firm with expert, active and result-
oriented lawyers, with a strong team spirit that has permitted a flexible and 
incisive organisational model that, through departments active in all practice 
areas of business law, offers the right balance between the specialist and 
the lawyer as a global consultant. Legance comprises more than 400 
lawyers, working in its Milan, Rome and London offices, and has a diverse 
and extensive practice covering the following areas: Administrative; Banking 
& Finance; Compliance; Corporate Finance; Data Law; Debt Capital Markets; 
Dispute Resolution; Employment and Industrial Relations; Energy & 
Infrastructure; Environmental; Equity Capital Markets; ESG and Impact; EU, 
Antitrust and Regulation; Financial Intermediaries Regulations; Food; 
Insurance; Intellectual Property; Investment Funds; Life Sciences & 
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Healthcare; Non Performing Loans; Real Estate; Restructuring and 
Insolvency; Shipping, Aviation and Transportation; Tax; 
Telecommunications, Media and Technology; White Collar Crimes. For more 
information, please visit our website: www.legance.com. 

  

Disclaimer The only purpose of this Newsletter is to provide general information. It is 
not a legal opinion nor should it be relied upon as a substitute for legal 
advice. 
 
This Newsletter is sent to persons who have provided their personal data in 
the course of professional relations, meetings, seminars, workshops or 
similar events. You may also receive this newsletter because Legance was 
authorized. You may finally receive it, because you have engaged Legance. 
If you wish not to receive the newsletter anymore, please write an email to 
newsletter@legance.it and you will be removed from the list of recipients. 
Until you cancel yourself from the list of recipients your personal data will 
be processed on paper or electronically for purposes which are related to 
the existing professional relations, or for information and divulgation 
reasons, but are not communicated to third parties, unless such 
communication is imposed by law or strictly necessary to carry out the 
relation. Data controller is Legance – Avvocati Associati. The list of the 
data processors is available if you write an email to 
clienti.privacy@legance.it. In any event, you are entitled to your rights as 
set forth in the current data protection legislation. All the above requests 
must be forwarded by mail privacy@legance.it. 
Legance - Avvocati Associati and its partners are not regulated by the 
Solicitors Regulation Authority ("SRA") and the SRA's compulsory insurance 
scheme does not apply to them (they are instead covered by equivalent 
Italian insurance). A list of the partners of Legance - Avvocati Associati is 
open to inspection at the office of its London branch at Aldermary House 
10-15 Queen Street - EC4N1TX, and also on the following website 
https://www.legance.com/professionals/. 

 
 
 
 
 
 
 
 
 
 
 
 

 

http://www.legance.com/
mailto:newsletter@legance.it
mailto:clienti.privacy@legance.it
mailto:privacy@legance.it
https://www.legance.com/professionals/

