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01. Introduction 
 

On 22 March 2022, Law Decree No. 21/2022 entered into force providing inter alia several amendments to 
the Italian regulation regarding Foreign Direct Investment screening (Law Decree No. 21/2012; so-called 
“Golden power” or “FDI” Regulation), while additional amendments could be passed by Parliament during 
the process of converting the governmental Law Decree into a final law (process is to be completed within 
20 May 2022). 

Law Decree No. 21/2022 has established certain provisions (previously introduced on a temporary basis in the 
context of the Covid-19 emergency), and unified some existing practices. Furthermore, significant changes 
have been introduced to filing obligations related to 5G and cybersecurity. 
 

02. Defence and National Security 
 

Law Decree No. 21/2022 extends the scope of the defence and national security deals subject to the FDI 
screening by the Presidency of the Council of Ministries (“Presidency”); it is now provided that, in addition to 
deals currently subject to FDI screening (i.e., share deals), corporate resolutions resulting in a change of 
ownership, control and availability of strategic assets are also to be scrutinised by the Presidency, along with 
any assignments of strategic assets as a guarantee. The aim is to harmonise the asset deals subject to FDI 
screening to what is already provided in other sectors. 
 

03. 5G and Cybersecurity 
 

Article 1-bis of Law Decree No. 21/2012 has been completely replaced by new provisions under Law Decree 
No. 21/2022 with respect to mandatory filing of acquisitions of goods or services destined to certain assets / 
activities (up until now, 5G networks). 

According to Law Decree No. 21/2022, not only the activities, goods, services and technology related to 5G 
are qualified as strategic (as was the case according to the current regime), but also those concerning 
cybersecurity and cloud, which must now meet the “strategic” test. These assets, which will be identified in 
detail by one or more decrees to be adopted, are equally to be considered strategic. However, until the 
adoption of such implementing decrees, the application of new rules to cybersecurity and cloud will not be 
applicable (although said sectors remain strategic for the purposes of share deals and asset deals under the 
general provision of Article 2 of Law Decree No. 21/2012). 

As a significant change in the procedure, the mandatory filing no longer concerns the intention to enter into 
a specific agreement with an extra-EU vendor for the supply of goods or services related to 5G technology 
but, according to the new regime, it regards an annual plan concerning the intention to purchase throughout 
the whole year, from any supplier (irrespective of its nationality), goods or services related to the design, 
realisation, maintenance and management of 5G networks and other technology, as well as cybersecurity 
and cloud (once identified by the implementing decree). Such annual plan shall be notified before its 
implementation and can be updated on a quarterly basis. 

The Presidency can authorise the implementation of the annual plan, with or without conditions/prescriptions. 
Up until now, all filings concerning supply agreements of goods or services related to 5G assets have been 
approved with the enforcement of detailed conditions; it is reasonable to assume that such an approach will 
continue also with reference to the annual plans. In case no condition is considered adequate to ensure the 
protection of the integrity and safety of the networks and data transmitted through them, the Presidency can 
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(i) approve only a part of the annual plan or (ii) approve it for a limited time or, as an extrema ratio, (iii) prohibit 
the implementation of the annual plan (so far, only one supply agreement for 5G has been prohibited). 

In case of infringements of the new filing obligations, the Presidency is entitled to impose a fine up to 3% of 
the turnover of the entity subject to the notification obligation. Infringements can also imply criminal liability. 
Any agreement in breach of the prescriptions provided by the Presidency are null and void. Furthermore, the 
Presidency can impose an obligation to restore at its own expense the status quo prior to the infringement, 
also applying a fine (up to 1/12 of 3% of the turnover of the company) for each month of delay. 

As a coordination measure, it is provided that the decrees already issued which enforce conditions relating 
to the acquisition of goods or services for 5G networks remain in force. Moreover, in the first annual plan, TLC 
operators are also required to provide the requested information concerning the agreements already 
authorised. 
 

04. Energy, Transportation, Telecommunication  
 

and other sectors 
 

Law Decree No. 21/2022 has transposed in the ordinary FDI regime, with some amendments, a set of 
provisional rules introduced in the context of the Covid-19 emergency under Law Decree No. 23/2020 (as 
already described in our previous newsletter of June 2020, available here). 

The transactions which require mandatory filing are summarised as follows: 

(i) Share deals 

(a) acquisition of control: until 31 December 2022 the temporary regime remains applicable (thus, 
mandatory filing is required by non-Italian entities of companies holding strategic assets); while, 
from 1 January 2023 mandatory filing will be required for acquisitions by: 

1. any extra-EU and EU entity (including Italian) for the acquisition of control in companies 
holding strategic assets in the  energy, transportation, communication, health, agricultural-
food and finance (including banking and insurance) sectors; 

2. any extra-EU entity for the acquisition of control in companies holding strategic assets also 
in sectors other than those mentioned in point 1. above (i.e. water; personal data; electoral 
infrastructure; high tech; aerospace; steel sector; dual-use products; media); 

(b) acquisition of at least 10% of the share capital or voting rights: in any case, mandatory filing is 
required for transactions carried out by extra-EU entities with respect to any deal in companies 
holding strategic assets, resulting in the acquisition of at least 10% of share capital or voting rights 
(even if not resulting in acquisition of control), provided that the total investment value is equal to 
or higher than one million Euro. Such acquisitions will also be subject to filing whenever the 
thresholds of 15%, 20%, 25% and 50% are exceeded (this provision was already provided for under 
the temporary Covid-19 regime and has only been confirmed); 

(ii) Asset deals 

Mandatory filing is triggered: 

(a) for any resolution or transaction resulting in a change of control, ownership, destination, 
availability of strategic assets in the sectors listed by Presidential Decree No. 179/2020 (including, 
inter alia, energy; agriculture-food; finance; water; personal data; electoral infrastructure; high 
tech; aerospace; steel sector; dual-use products; media) only if such change benefits an extra-
EU company; 

https://www.legance.it/updates-on-the-italian-governments-review-of-investments-in-strategic-industries/
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(b) for any resolution or transaction resulting in a change of control, ownership, destination, 
availability of any strategic asset in the energy, transportation, communication, health, 
agricultural-food and finance (including banking and insurance) sectors, if such change benefits 
an extra-EU or EU company (including Italian). 

 

05. FDI Screening procedure 
 

Law Decree No. 21/2022 also streamlines the FDI screening procedure. 

With regard to share deals, while as a general rule the mandatory notifying party remains the acquiring entity, 
Law Decree No. 21/2022 has provided, where possible, the joint filing of the transaction with the target 
company (as already widely applied in the practice). In the event such joint filing is not possible, at the date 
of the filing to the Presidency, the notifying party shall send an information notice concerning the transaction 
and the filing to the target company, which has the right to submit pleadings and documents with the 
Presidency within 15 days from receipt of the notice. 

Furthermore, the Presidency may impose prescriptions and fines not only on the acquiring company (as 
established up until now), but also on the target company. 

In addition, further procedural measures will be identified in order to: 

(i) simplify the notification procedure (also with respect to the deadlines, the investigation process); and 

(ii) introduce a pre-notification mechanism (as already in force in other EU countries) aimed at providing a 
preliminary assessment on the applicability of the FDI regulation and the need of a mandatory 
authorisation of the transaction to the parties. 

Finally, in order to support the enforcement of the FDI regime, the competent department within the 
Presidency has been expanded, also for the purpose of  more effective monitoring. In this respect, the 
Presidency is also authorised to avail itself of the collaboration of the Italian finance police (i.e., Guardia di 
Finanza); this suggests a stricter approach to monitoring of transactions subject to FDI filing. 
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*** 
 
The Corporate Finance, Administrative Law, EU, Antitrust and Regulation and Telecommunication, Media & 
Technology Department of Legance are available to provide any clarifications, also in respect of any specific 
situation which may be of interest to you. 
 
For further information: 
 

 

Andrea Sacco Ginevri 
Partner 

+39 06.93.18.271 asaccoginevri@legance.it 

 

 

Alessandro Botto 
Partner +39 06.93.18.271 abotto@legance.it 

 

 

Cecilia Carrara 
Partner 

+39 06.93.18.271 ccarrara@legance.it 

 

 

Vito Auricchio 
Partner 

+39 06.93.18.271 vauricchio@legance.it  

 

 

Valerio Mosca 
Senior Counsel 

+39 06.93.18.271 vmosca@legance.it 

 

 

Ada Esposito 
Counsel +39 06.93.18.271 aesposito@legance.it 

 
or your direct contact at Legance. 
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Contacts 
 
Milan Via Broletto, 20 – 20121 – T +39 02 89 63 071  
Rome Via di San Nicola da Tolentino, 67 – 00187 – T +39 06 93 18 271 
London Aldermary House, 10 – 15 Queen Street – EC4N 1TX – T +44 (0)20 70742211 
  
info@legance.it – www.legance.com 
 
 

 The firm 
 
Legance is an independent Italian law firm with expert, active and result-oriented lawyers, with a strong team 
spirit that has permitted a flexible and incisive organisational model that, through departments active in all 
practice areas of business law, offers the right balance between the specialist and the lawyer as a global 
consultant. Legance comprises more than 300 lawyers, working in its Milan, Rome and London offices, and 
has a diverse and extensive practice covering the following areas: Administrative; Banking & Finance; 
Compliance; Corporate Finance; Data Protection; Debt Capital Markets; Dispute Resolution; Employment 
and Industrial Relations; Energy, Project & Infrastructure; Environmental; Equity Capital Markets; ESG and 
Impact; EU, Antitrust and Regulation; Financial Intermediaries Regulations; Food; Insurance; Intellectual 
Property; Investment Funds; Life Sciences & Healthcare; Non Performing Loans; Real Estate; Restructuring and 
Insolvency; Shipping, Aviation and Transportation; Tax; Telecommunications, Media and Technology; White 
Collar Crimes. For more information, please visit our website: www.legance.com. 
 
 

    Disclaimer 
 
The only purpose of this Newslet ter is to provide general informat ion. It  is not  a legal opinion nor should it  be relied upon 
as a subst itute for legal advice. 
 
This Newslet ter is sent  to persons who have provided their personal data in the course of professional relat ions, meet ings, 
seminars, workshops or similar events. You may also receive this newslet ter because Legance was authorized. You may 
finally receive it , because you have engaged Legance. If you wish not  to receive the newslet ter anymore, please write 
an email to newslet ter@legance.it and you will be removed from the list  of recipients. Unt il you cancel yourself from the 
list  of recipients your personal data will be processed on paper or elect ronically for purposes which are related to the 
exist ing professional relations, or for informat ion and divulgation reasons, but are not  communicated to third parties, unless 
such communicat ion is imposed by law or st rict ly necessary to carry out  the relat ion. Data controller is Legance – Avvocati 
Associati. The list  of the data processors is available if you write an email to client i.privacy@legance.it . In any event , you 
are ent it led to your rights as set forth in the current  data protect ion legislat ion. All the above requests must  be forwarded 
by fax to Legance – Avvocati Associati, on nr. +39 06 93 18 27 403. 
 
Legance - Avvocat i Associat i and its partners are not  regulated by the Solicitors Regulat ion Authority ("SRA") and the SRA's 
compulsory insurance scheme does not  apply to them (they are instead covered by equivalent  Italian insurance). A list  
of the partners of Legance - Avvocat i Associat i is open to inspect ion at the office of it s London branch at Aldermary House 
10-15 Queen St reet  - EC4N1TX, and also on the following website ht tps://www.legance.com/professionals/. 
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