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THE VALIDITY OF DERIVATIVE CONTRACTS: COMPARING PERSPECTIVES 

With the judgment [2021] EWHC 2706 of 12 October 2021, the Commercial Court (Financial List 

division) of the High Court of Justice of England and Wales ruled on the validity of the financial 

derivative contract entered into between the Municipality of Busto Arsizio and Deutsche Bank AG 

London (the “Busto Arsizio Judgement”).  

The decision of the High Court of Justice was handed down just over a year after the landmark 

judgement no. 8770/2020, rendered by the Italian Supreme Court sitting in Joined Chambers, in a 

case involving leading financial institutions against the Municipality of Cattolica (the so-called 

"Cattolica Judgment"). The content of the Busto Arsizio Judgement, however, is in sharp contrast with 

the principles set out by the Italian Supreme Court in the Cattolica Judgement (see our previous Alert 

on 25 May 2020 here).  

 

In the context of the Cattolica Judgment, the Italian Supreme Court set out the principles relating to 

the validity of Interest Rate Swap contracts, stating, in particular, that such contracts: 

 should have a ‘hedging’ nature and not merely ‘speculative’; 

 must include certain information, such as: the mark-to-market value, the probabilistic scenarios 

and the so-called "hidden costs" of the transaction, stated in a clear manner, known and 

shared by both parties.  

The Italian Supreme Court also declared the invalidity of the contracts at issue, ruling that when 

derivative agreements include upfront clauses, they must be authorized by a resolution of the 

Municipality’s Council (Consiglio Comunale). 

 

The English High Court, on the opposite, while confirming the validity of the derivative contract 

entered into between the Municipality of Busto Arsizio and Deutsche Bank AG London, ruled that: 

 the hedging function of a swap should be interpreted in a broad and non-restrictive way; 

 whether or not the financial intermediary has disclosed to its client the information requested 

by the Cattolica Judgement (e.g., mark-to-market, probabilistic scenarios and hidden costs) is 

irrelevant, for the validity of the contract, in those cases where that validity shall be construed 

and adjudicated on the basis of English law, which in fact does not provide for such disclosure 

requirement. As opposed to that, what is relevant from a validity standpoint is that the local 

authority has taken a conscious and informed decision, with an educated assessment of the 

risks involved; 

 the approval of the transaction by the Municipality’s Council for certain categories of 

derivative agreements, under English law – being a matter of authority and not of capacity – 

is not required if the acts implemented by the Municipality’s Council and the Sector Manager 

(Dirigente di Settore) are thereafter ratified by the Municipality’s Council through conclusive 

actions. 

 

The decision of the High Court of Justice will play a key role for the future litigation – in London and 

likely abroad – between banks and local authorities, and certainly will not fail to trigger debates in 

Italy, with a significant impact on the market of derivative financial instruments.   

https://mailchi.mp/619f1650d5e8/dispute-resolution-alert-supreme-court-irs-upfront-fee-entered-into-by-a-municipality-are-null-if-not-been-escalated-to-the-municipalitys-council?e=%5bUNIQID%5d
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The Dispute Resolution Department of Legance is available to provide any clarifications, also in 

respect of any specific situation which may be of interest to you. 

For further information: 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

or your direct contact at Legance. 
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THE FIRM 

Legance is an independent Italian law firm with expert, active and result-oriented lawyers, with a strong team spirit that has 

permitted a flexible and incisive organisational model that, through departments active in all practice areas of business law, 

offers the right balance between the specialist and the lawyer as a global consultant. Legance comprises over 280 lawyers, 

working in its Milan, Rome, London and New York offices, and has a diverse and extensive practice covering the following 

areas: Administrative; Banking & Finance; Compliance; Corporate Finance; Data Protection; Debt Capital Markets; Dispute 

Resolution; Employment and Industrial Relations; Energy, Project & Infrastructure; Environmental; Equity Capital Markets; EU, 

Antitrust and Regulation; Financial Intermediaries Regulations; Food; Insurance; Intellectual Property; Investment Funds; Life 

Sciences & Healthcare; Non Performing Loans; Real Estate; Restructuring and Insolvency; Shipping, Aviation and 

Transportation; Tax; Telecommunications, Media and Technology; White Collar Crimes. For more information, please visit our 

website: www.legance.com. 

 

DISCLAIMER 

The only purpose of this Newsletter is to provide general information. It is not a legal opinion nor should it be relied upon as a 

substitute for legal advice. 

 

This Newsletter is sent to persons who have provided their personal data in the course of professional relations, meetings, 

seminars, workshops or similar events. You may also receive this newsletter because Legance was authorized. You may finally 

receive it, because you have engaged Legance. If you wish not to receive the newsletter anymore, please write an email to 

newsletter@legance.it and you will be removed from the list of recipients. Until you cancel yourself from the list of recipients 

your personal data will be processed on paper or electronically for purposes which are related to the existing professional 

relations, or for information and divulgation reasons, but are not communicated to third parties, unless such communication 

is imposed by law or strictly necessary to carry out the relation. Data controller is Legance – Avvocati Associati. The list of the 

data processors is available if you write an email to clienti.privacy@legance.it. In any event, you are entitled to your rights as 

set forth in the current data protection legislation. All the above requests must be forwarded by fax to Legance – Avvocati 

Associati, on nr. +39 06 93 18 27 403. 

 

Legance - Avvocati Associati and its partners are not regulated by the Solicitors Regulation Authority ("SRA") and the SRA's 

compulsory insurance scheme does not apply to them (they are instead covered by equivalent Italian insurance). A list of the 

partners of Legance - Avvocati Associati is open to inspection at the office of its London branch at Aldermary House 10-15 

Queen Street - EC4N1TX, and also on the following website www.legance.com/professionals. 

Legance LLP only advises on Italian law related matters. 
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