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THE MUCH-ANTICIPATED REFORM OF FIT AND PROPER REQUIREMENTS FOR
BANKS: THE LATEST NEWS

1. Introduction

Fit and proper requirements applicable to members of the management, administrative and
supervisory bodies are currently undergoing a process of extensive reform, the outcome of which will
mould a remarkably innovative set of corporate governance rules.

2, The main regulatory updates at the EU level

At the EU regulatory level, the adoption of the Joint ESMA and EBA Guidelines on the assessment of
the suitability of members of the management body and key function holders in banks and
investment firms on the 21st of March 2018 (the “Joint Guidelines”) and of the ECB Guide to fit and
proper assessments published in May 2017 (the “ECB Guide"(')) should be recalled.

Recently, on the 31st of July 2020 EBA and ESMA published a consultation paper concerning a set of
proposed amendments fo the Joint Guidelines (the “Public Consultation”) —in accordance with Art.
91(12) of EU Directive 2013/36/EU on the prudential supervision of credit institutions (“CRD IV"), as
amended by EU Directive 2019/878 (*CRD V") and by Art. 9 of EU Directive 2014/65/EU (“MiFID 11"") —
carried out in order to align the definitions contained in the Joint Guidelines to the new provisions
infroduced by the CRD V and by EU Directive 2019/2034 on the prudential supervision of investment
firms (“IFD").

Within the scope of the Public Consultation, the following points should be highlighted:

- board member responsible for AML regulations: against the backdrop of the prevention
of money laundering and countering terrorist financing, it is essential that senior managers
take responsibility for the identification, assessment and management of AML risks. To this
end, institutions are required to designate a board member as person responsible for the
implementation of AML regulations. The person appoinfed must possess sufficient
knowledge, skills and experience in this area;

- improvements to gender diversity: the Public Consultation stresses the need to set out
measures aimed at ensuring a more gender-balanced composition of the management
body. In addition, the adoption of an ad hoc diversity policy, referring to — infer alia —
educational and professional backgrounds and to gender and age is mandated.

(1) It should be highlighted that the reform is part of the Single Supervisory Mechanism (“SSM”), pursuant to Regulation (EU)
No. 1024/2013. Indeed, Article 4(1) (e) states that the assessment of fit and proper requirements for the persons responsible
for the management of credit institutions is part of the ECB’s supervisory powers on the overall governance of banks. On
this basis, the ECB Guide applies “to fit and proper assessments of members of the management body, both in their
management function (executives) and supervisory function (non- executives) of all institutions under the direct supervision
of the ECB (significant institutions — SlIs), whether credit institutions or (mixed) financial holding companies, and in the case
of licensing or qualifying holdings also of less significant institutions (LSIs). On the basis of Article 6(4) of the SSM Regulation,
responsibility for regular appointmentsin LSIs (i.e. outside the context of licensing or qualifying holdings) lies with the national
competent authorities (NCAs)".
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3. The main regulatory updates at the national level

At the national regulatory level, the Minister of Economy and Finance (“MEF”) published a
consultation on the 1st of August 2017 regarding the draft implementation decree of Art. 26 of the
Legislative Decree n. 385 of the 1st September 1993 (Italian Banking Act, “IBA”) (the “Draft Decree”)
which will be adopted following a consultation with the Bank of Italy, with the aim at idenfifying the
requirements which board members of banks must meet, the maximum number of directorships held,
the grounds for the temporary suspension of a board member and its maximum duration by of a
decree adopted following a consultation with the Bank of Italy. The public consultation ended on
the 22nd of September 2017. As of today, the said Draft Decree has not yet been adopted and, as a
result, the regulations contained in the Ministerial Decree no. 161 of the 18 of March 1998 (the “MD
161/1998") continue to apply.

However, a further step towards the adoption of the Draft Decree should be highlighted.

On the 16 of October 2020, the consultative section of the State Council issued opinion no. 1604 on
the Draft Decree (the "State Council Opinion”), which on the one hand addresses mainly
terminological aspects and on the other hand provides an overall positive evaluation of the Draft
Decree, describing it as “"a complete implementation of primary legislation [...] which addresses
proportionally and reasonably (albeit any assessment of merit is precluded, given that it is a matter
of adminisfrative discretion) the tightening of suitability requirements of banks’ board members,
which has in furn been put forward at the European level by the so-called CRD IV package”.

As to the content of the Draft Decree, it should be underlined that it significantly fightens the suitability
requirements of the senior management of banks, in line with the Joint Guidelines and the ECB Guide.
Along with professional and integrity requirements, which were already provided for by Art. 26 of the
IBA and MD 161/1998, the Draft Decree introduces the new criteria of fairness (2), competence (3),
independence (4), on top of the criteria related to the appropriate composition of the management
body (%), the maximum number of directorships held and sufficient time commitment (¢).

With regards to the independence requirements, it is important to stress that, for listed banks, the
above-mentioned regulatfions must be read in conjunction with the new Code of Corporate
Governance (the “Code”) adopted on the 30" of January 2020 which replaces the Code of
Conduct of 2018. The Code will apply from the first budget year beginning after the 31st of December
2020.

Even though the independence requirements have not been substantially amended with respect to
the 2018 Code of Conduct, it is useful to highlight that Recommendation no. 7 of Art. 2 of the new

(2) The fairness criterion relates to past professional and personal conducts, such as convictions, administrative sanctions and
disciplinary measures.

(3) The competence criterion relates to the adequate theoretical knowledge of, and a sufficient practical experience in, the
relevant applicable fields (e.g. financial markefs, financial and banking regulation).

(4) The independence requirement is considered not fo be met when - inter alia - a board member of the bank is also a
qualifying shareholder, or has economic or professional relations with the bank which may compromise their
independence, or has been a board member of the bank for at least 9 out of the last 10 years.

(5) On the basis of the requirement that the composition of the management body be adequate, it is required that the
composition of the management and supervisory bodies be structured in such a way as fo stimulate internal dialogue, a
multi-approach sfrategy and perspective and to effectively support the elaboration of strategies, management of
activities and of risks.

(6) The criteria pertaining fo the maximum number of directorships held and to the sufficient time commitment of board
members are met when a given board member does not hold more than 1 executive office and 2 non-executive offices,
or 4 non-executive offices. If such limits are exceeded, the body must revoke the appointment.
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Code, recommends the ex ante adoption of “quantitative” and “qualitative” criteria in order to
assess the materiality of the relations of members of the management and/or supervisory bodies with
the company in question or with other related companies.

On top of that, the new elements infroduced by the Code which pertain to the other members of
the management body provide that:

- the management body must comprise at least two independent directors, in addition to
the president;

- inlarge companies with concentrated ownership, independent directors must amount to
at least one third of the management body;

- inlarge companies with diffuse ownership, independent directors must amount to at least
one half of the management body.

* %k ¥

The Financial Intermediaries Regulatfions Department of Legance is available to provide any
clarifications, also in respect of any specific situation which may be of inferest to you.

For further information:

Marco Penna Marco Romanelli
Partner Senior Counsel
T. +39 02.89.63.071 T. +39 06.93.18.271
mpenna@legance.it mromanelli@egance.it

or your direct contact at Legance.
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THE FIRM

Legance is an independent Italian law firm with expert, active and result-oriented lawyers, with a strong team spirit that has
permifted a flexible and incisive organisational model that, through departments active in all practice areas of business law,
offers the right balance between the specialist and the lawyer as a global consultant. Legance comprises over 280 lawyers,
working in ifs Milan, Rome, London and New York offices, and has a diverse and extensive practice covering the following
areas: Corporate Finance; Banking & Finance; Energy, Project & Infrastructure; Debt Capital Markefts; Equity Capital Markets;
Financial Infermediaries Regulations; Investment Funds; Dispufe Resolution; Resfructuring and Insolvency; EU, Anfifrust and
Regulation; Employment and Industrial Relations; Tax Law; Administrative Law; Real Estate; Compliance; Shipping, Aviation
and Transportation; Infellectual Property; TMT (Telecommunications, Media and Technology); Environmental Law; Insurance
Law; Food Law; Data Protection; White Collar Crimes. For more information, please visit our website: www.legance.com.

DISCLAIMER
The only purpose of this Newsletter is to provide general information. It is not a legal opinion nor should it be relied upon as a
substitute for legal advice.

This Newsletter is sent to persons who have provided their personal data in the course of professional relations, meetings,
seminars, workshops or similar evenfts. It's may also receive this newsletter because Legance was authorized. You may finally
receive it, because you have engaged Legance. If you wish not fo receive the newsletter anymore, please write an email to
newsletter@legance.it and you will be removed from the list of recipients. Unfil you cancel yourself from the list of recipients
your personal data will be processed on paper or electronically for purposes which are related to the existing professional
relatfions, or for information and divulgation reasons, but are not communicated to third parties, unless such communication
is imposed by law or strictly necessary fo carry out the relation. Data controller is Legance — Avvocati Associati. The list of the
data processors is available if you write an email fo clienti.privacy@legance.if. In any event, you are entifled to your rights as
set forth in the current data protfection legislation. All the above requests must be forwarded by fax to Legance - Avvocati
Associati, on nr. +39 06 93 18 27 403.

Legance - Avvocati Associati and its partners are not regulated by the Solicitors Regulation Authority ("SRA") and the SRA's
compulsory insurance scheme does not apply fo them (they are instead covered by equivalent Ifalian insurance). A list of the
partners of Legance - Avvocati Associati is open to inspection at the office of its London branch at Aldermary House 10-15
Queen Streef - ECANTTX, and also on the following website www.legance.com/professionals.

Legance LLP only advises on Italian law related matters.
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