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TAX OFFENCES AND DECREE 231.

FRAUDULENT TAX RETURN REPORTING NON-EXISTENT TRANSACTIONS
BECOMES A 231 CRIME AND VAT FRAUD WILL SHORTLY DO THE SAME.

1. Fraudulent tax return is added to the list offences relevant for Legislative Decree
231/2001

Law Decree no. 124 of 26 October 2019 ('Urgent provisions on tax matters’) (the "Tax Decree"),
published in the Official Gazette no. 252 of 26 October 2019, provides that the crime of submitting
fraudulent tax returns through invoices or other documents for non-existent transactions (the
"Offence of Fraudulent Tax Return”) falls within the list of offences relevant for Legislative Decree no.
231/2001 (the "Decree 231") and, therefore, on top of the direct criminal responsibility of the natural
person committing the crime, also triggers the quasi-criminal liability of the legal persons that has
taken advantage of it or on whose interest the crime has been committed.

Article 39, paragraph 2, of the Tax Decree in fact infroduces the new article 25-quinquiesdecies
into Decree 231, which provides that: "With respect to the commission of the offence of fraudulent
tax refurn through the use of invoices or other documents for non-existent transactions, as set forth
in Article 2 of Legislative Decree no. 74/2000, a pecuniary sanction of up to five hundred shares is
applied to the legal person!.

The new provision will enter into force on the date of publication on the Official Gazette of the law
confirming the Tax Decree.

The Offence of Fraudulent Tax Return is set forth in art. 2 of Legislative Decree no. 74/2000, pursuant
to which "Anyone who, fo evade fax on income or value added tax, using invoices or other
documents for non-existent transactions, indicates fictitious liabilities in one of the annual tax returns
relating to said taxes, shall be punished with imprisonment from four to eight years. The offence
shall be considered committed using invoices or other documents for non-existent transactions
when such invoices or documents are recorded in the mandatory accounting records or are held
for the purposes of evidence against the tax authorities". The Offence of Fraudulent Tax Refurn
occurs at the time when the tax return is submitted. The offence is punishable when there is the
offender’s specific intent of evading tax on income or VAT (including when the purpose is that of
obtaining an undue refund or recognition of a non-existent tax credit).

Pursuant to the definition set forth in arf. 1 of Legislative Decree no. 74/2000, "invoices for non-
existent fransactions" means “invoices or other documents having similar probation value on the
basis of tax laws, issued for transactions not actually carried out (in whole or in part) or which
indicate higher remunerations or VAT than the real ones, or which refer the transaction to parties
other than the actual ones”.

2. VAT fraud soon among the offences set forth in Legislative Decree 231/2001

Law no. 117 of 4 October 2019 (the "European Delegation Law 2018"), in force since 2 November,
last, was published on the Official Gazette no. 245 of 18 October 2019 and delegates the Italian
Government to implement Directive (EU) 2017/1371 "on the fight against fraud affecting financial
interests of the Union through criminal law" (the "PIF Directive"). [See our Newsletter in point dated
December 2018].

! The amount of a share is set between a minimum value of 258 euro and a maximum of 1,549 euro, which is established,
among other things, on the basis of the economic and financial conditions of the company, to ensure the effectiveness of
the sanction.
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Pursuant to art. 3, paragraph 1, letter e), of the European Delegation Law 2018, the Government
Italian shall supplement the provisions of Decree 231 by expressly providing for the quasi-criminal
responsibility of legal persons in case of "serious" VAT frauds, where the concept of seriousness is
defined by the PIF Directive itself having regard to the cross-border nature of the unlawful conduct
("connected to two or more Member States") and the high amount of the total damage ("at least
equal to ten million euro").

In addition, the ltalian Government is required to infroduce also sanctions set out in Article 9 of the
PIF Directive, which include: exclusion from public benefits or aids, temporary or permanent
exclusion from public fender procedures, temporary or permanent disqualification from business,
judicial supervision, judicial winding-up and the temporary or permanent shut down of premises
used for committing the criminal offence, it being expressly required that all the sanctions must be
"effective, proportionate and dissuasive".

3. Some general considerations

Step by step, the quasi-criminal responsibility of legal persons pursuant to Decree 231 is expanding
to cover also tax offences committed in the interest or to the advantage of the legal persons. For
quite a significant amount of fime tax offences seemed to entail only the responsibility of the
offender (the natural person committing the crime), but it becomes more and more evident that
this fraditional view is put at stake.

- The process started some years ago, when the 231 responsibility of legal persons was
extended to associafive crimes and conjures (including, potfentially, criminal
associations for the purpose of committing tax offences).

- Afterwards, auto money-laundering also became an offence relevant under Decree
231 (including when profits or tfax savings generated by a tax offence are re-invested
by the legal person).

- Recently, the PIF Directive directly addresses punishment of legal persons for serious VAT
frauds.

- Now, also the Offence of Fraudulent Tax Return is explicitly included among the 231
crimes.

This evolution seems to herald new enlargements in the near future, so that it seems appropriate
that companies start to equip themselves with Organizational and Management Compliance
Shields finalized fo prevent tax offences. By the way, the orderly management of corporate
taxation as well as of all financial and freasury flows (and of the relevant documentation) appear
as pivotal (i) to prevent many traditional "231 crimes" (corruption, public and private; money
laundering; corporate crimes; etc.) and (ii) to pre-tackle and address situations of crisis and loss of
going-concern confinuity (Art. 2086 of the Civil Code).

In practical terms, companies will have to

- marshal and organise rules and procedures for the management of tax returns and
payments (definition of corporate roles all along the chain of authorities, proxies and
delegation of powers, accounting and preparation of budgets and reports), and also

- provide procedures to regularly update budgets, organise reporting (including reports
that the Chief Executive Officer must provide to the Board of Directors pursuant to art.
2381 of the Italian Civil Code), and management of the companies’ financial
statements.

The Board of Directors will also have to identify and periodically check alerts and warnings of
irregularities at all stages from the outset of the relationships with suppliers (reconciliation of invoices
and purchase orders, limitations to the use of cash, verification of the suppliers’ registration with
chambers of commerce, control of the suppliers residence in tax havens, filing and archiving
contfractual documentation and relevant business correspondence, etc.).

Specifically, with regard to invoices for non-existent operations, the merely formal correctness of
the documentation and the existence of formal checks on the existence of a certain supplier will
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not be enough, and it will be necessary o identfify "red flags" on the basis of best practices, looking
atf the essence.

Existing controls and procedures for financial statements, treasury and expense management (very
often contemplated in Models 231 for the prevention of corporate offences, e.g. false accounting)
may prove useful.

sokokskok

The impact that these new provisions of law will have on the 231 organizational models is
significant. Companies will be required to update their organizational structure by identifying and
analysing all the tax risks associated with their activities to set up adequate management systemes.

The Compliance, Tax Law and Dispute Resolution Departments of Legance is available to provide
any clarifications, also in respect of any specific situation which may be of interest to you.

For further information:

Andrea Fedi Marco Graziani Valentina Masi
Partner Partner Counsel

T. +39 06.93.18.271 T. +39 02.89.63.071 T. +39 02.89.63.071

afedi@legance.it mgaraziani@legance.it vmasi@legance.it

or your direct contact aft Legance.
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THE FIRM

Legance is an independent Italian law firm with expert, active and result-oriented lawyers, with a strong team spirit that has i
permitted a flexible and incisive organisational model that, through departments active in all practice areas of business law,
offers the right balance between the specialist and the lawyer as a global consultant. Legance comprises around 250
lawyers, working in its Milan, Rome, London and New York offices, and has a diverse and extensive practice covering the
following areas: Corporate Finance; Banking; Energy, Project & Infrastructure; Debt Capital Markets; Equity Capital Markets;
Financial Intermediaries Regulation; Investment Funds; Litigation and Arbitration; Restructuring and Insolvency; EU, Antitrust
and Regulation; Employment and Industrial Relatfions; Tax Law; Administrative Law; Real Estate; Compliance; Shipping,
Aviatfion and Transportation Law; Intellectual Property; TMT (Technology, Media, Telecommunications); Environmental Law;
Insurance; Food Law; Data Protection. For more information, please visit our website: www.legance.com.

DISCLAIMER
The only purpose of this Newsletter is to provide general information. It is not a legal opinion nor should it be relied upon as a
substitute for legal advice.

This Newsletter is sent fo persons who have provided their personal data in the course of professional relations, meetings,
seminars, workshops or similar events. You may also receive this newsletter because Legance was authorized. You may
finally receive it, because you have engaged Legance. If you wish not to receive the newsletter anymore, please write an
email to newsletter@legance.it and you will be removed from the list of recipients. Until you cancel yourself from the list of
recipients your personal data will be processed on paper or electronically for purposes which are related to the existing
professional relations, or for information and divulgation reasons, but are not communicated to third parties, unless such
communication is imposed by law or strictly necessary to carry out the relation. Data controller is Legance — Avvocati
Associati. The list of the data processors is available if you write an email to clienti.privacy@legance.it. In any event, you are
entifled to your rights as set forth in the current data protection legislation. All the above requests must be forwarded by fax
fo Legance — Avvocati Associati, on nr. +39 06 93 18 27 403.

Legance - Avvocati Associati and its partners are not regulated by the Solicitors Regulation Authority ("SRA") and the SRA's
compulsory insurance scheme does not apply to them (they are instead covered by equivalent Italian insurance). A list of
the partners of Legance - Avvocati Associati is open fo inspection at the office of its London branch at Aldermary House 10-
15 Queen Street - EC4NI1TX, and also on the following website www.legance.com. Legance LLP only advises on Italian law
related matters.
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